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The End of Social Abandonment
As a Ground for Divorce?

he Appellate Division, Sec-
ond Department, recently
issued a decision In which
the fairly new concept of
social abandonment was
re]ected as a ground for divorce!
While this decision appears to
sound the death knell for social
abandonment in the Second
Departrnent, at least until the Court
of Appeals renders a decision in
this regard, this article will discuss
why we think social abandonment
should be a viable cause of action,
even i It is considered as a ground
for divorce outside the realm of
abandoumment.? Thus, even if social
abandonnent is not recognized in
and of itself as 2 ground for divorce,
there is no reason why the same

exact allegations that are set forth.

a8 a social abandonment cannot be
congidered grounds for divorce as
cruel and inhuman treatment.’

The New York State Domestic
Relations Law defines abandon-
ment which is one of six statu-
tory grounds for divorce as “the
abandonment of the plaingiff by
the defendant for a period of one
or more years.*

Courts have expanded the con-
cept of abandonment as a divorce
ground to include constructive
abandonment, defined as the
refusal by a spouse {o engage in
sexual relations with the other
spouse for a period of one or more
years prior to the commenceinent
of the action, when such refusal is
unjustified, willful and continual,
and despite repeated requests
for the resumption of sexual rela-
tions.’

Abandonment has also been
expanded by the courts to include
when one spouse locks the other
spouse out of the marital home
without justification or consent.®

The concept of abandonment
as a divoree ground was expanded
even further recently to include
incidents of social abandonment.’
Thus, one trial court has recog-
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nized the refusal of one spouse
1o eat a meal with the other or to
eat a meal cooked by the other
spouse, the refusal to celebrate
holidays with the other spouse,
to participate in relatives’ birth-
days including the other spouse's
and their children’s, the refusal to
attend the funeral for the other
gpouse's father, mother and neph-
ew, the refusal of one spouse {o

As constructive abandon-
ment is a creature of the
judiciary, there is abso-
lutely no reason why the
judiciary cannot similarly
expand the definition of
apandonment tc also in-
clude social abandonment.

gitend a wedding with thelr spouse

or graduation parties for the par-

ties’ children ag well as the refusal
to speak with the other spouse
othier than sporadically to constl
tute grounds for divorce on the
basis of social abandonment.®

However, the expansion of
abandonment to include social
abandonment was recently repis
diated by the Appellate Division,
Second Department when it deter-
mined that “the Plaintiff's allega-
tions of social abandonment may
appropriately be viewed as merely
another way of claiming irreconcil-
able differences between spouses,
that do not constitute a cogmzable
ground for a divorce.™

The court went on to further
state that a judicial recognition of
social abandonment where neone

. ts.supported in the statute [DRL

§170] would copstitute.a judicial

usurpation of legislative authority
and that it is the role of the legisla-
ture, not the courts to make law."
The courl also determined that a
social abandonment of one spouse
by the other is not as Jegally rec-

T ognized as a refusal to engage in

sexual relations and that it there-
fore Is not entitled to a siilar high
level of protectiont!

Finally, the court declined to
extend the definition of aban-

donment to inchede social aban-

donment due to is opinion that
there would be frequent overlap
between constructive abandon-
ment and social abandoonment,
that the practical application of
social abandonment would not be
so simple and baged on its belief

that social abandonment eludes

clear or easy definition”®

Thus, the Appellate Court
predicted that the recognition
of a social abandonment cause
of action, no matter what hercu-
lean efforts could be undertaken
{0 establish its precise definition,
would open a judicial quagmire
of varied factual claims, defenses,

‘and permutations that would be

to the everlasting consternation
of the matrimonial bench and
b AI. 13

However, we think that the Sec-
ond Department missed the boat
here in refusing to recognize social

abandonment as the basis for the |

granting of a divorce.

Fven If the courts do not wish
to extend the definition of abay-
donment to Include social aban-

- donmert, there siill remains the

option of determining that when
applicable, one spouse’s unjusti-
fied refusal to socialize with the

other would constitute a ground

for divorce as cruel and inhuman
treatment.

Cruel and inhuman Treatment

Even prior to the court’s rec-
ognition of social abandonnent
as a viable ground for divorce as
an expansion of the abandonment
ground, our firm always included

one spouse's fallure to socialize

with the othey, the refusal to attend
parties with the other spouse and

the refusal to spend time with the
& .Pagel

other’s friends as inck-
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