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The Emancipation of Children: Age of Majority Versus 21

here ts a dichotomy in the law in |

New York state in the area of child

support and the emancipation of

children that is especially com-
pelling between the ages of 18 and 21, 1t is
between these ages where a child is con-
sidered an adult, yet is still not automat-
cally considered emancipated for child
support Durposes:

New York is in the minority on this issue.
Only Indiana, Mississippi and Washington,
D.C.. direct a parent to pay child support
until the age of 21 absent other contingen-
cles.

The age of majority in New York had been
21 until Sept. 1, 1974, when it was lowered
to its present age of 18

Despite this important amendment, there
are stlll certain areas in which legal rights
or restrictions continue bevond a child's
attainment of 18 and instead, continue until
21. Child support Is one such area in which
a child’s legal rights continue, and she is not
considered an adult until age 21 or upon
emancipation, whichever occurs first.'

Once a child reaches 18 In New York. she is consid-
ered an adult, and a court can no longer render a cus-
tody determination with respect to that child.® This
standard is statutory as well, and is
contained in both the Domestic Rela- —

Russsell I Marned!

Scort R. Schwartz

cipated before 21 is through her entry into
the military.* For example. a child's full-time
enroliment at the U.S. Naval Academy was
sufficient for a court to rule that emancipa-
tion had transpired. The logic here is that
upon entry into the military, the child's life is
largely controlled by the government, which
provides for the bulk of her material needs.
| A child younger than 21 also can become

emancipated as a resull of becoming
emploved and thereby achleving economic
Independence from her parents.” Employ-
ment, in and of itself however, is Insufficient
to trigger emancipation. The court must
determine that the child’s earnings are suffi-
cient to meet all of her needs and expenses
and that the child is financially independent.*
Thus, the Appellate Division, Second Depart-
ment, has ruled that a 20-vear-old chiid who
worked an average of 30 to 35 hours per week
and who did not attend school nor had any
plans to return to school in the iImmediate
future was emancipated, thereby relieving his
non-custodial parent from paying child sup-
port.”

On the other hand, the Fourth Department has held
that a child's employment for 30 hours per week for a
few months so that she could save money to attend col-

lege on a [ull-time basis was insuffi-
— cient Lo trigger an emancipation.” It

tions Law under §2 and The Family
Court Act pursuant to §119.°

Despite this, both Domestic Rela-
tions Law §32 and Family Court Act
§413 provide for child support pay-
ments to continue until a child reach-
es 21, Thus, unless soconer
emancipated, a child is considered an
adlult at age 18, but her non<custodial
parent Is still obligated to pay child
support on behalf of that child for at
least another three vears. Parents may

In New York, a child
between the ages of 18
and 21 is considered an
acdhill, yet Is still not
automatically considered
emancipated for child
Support prrposes.

has also been held that fulldime
employment by an 18&year-old did not
constitute emancipation where the
child frequently returned to live at
home and accepted payments for car
insurance, medical costs and college
tuition from the mother who was the
custodial parent.” The court lound
that these factors demonstrated that
the child was not truly financially inde-
pendent,

Finally, the Second Department

also be obligated 1o pay certain other
expenses on behalf of the child until
age 21, such as college expenses, health insurance costs
and unreimbursed medical expenses, The New York
Court of Appeals has upheld this standard as well.’

Early Emancipation

(ne instance in which a child who is under 21 can
become emancipated is through marriage. and her non-
custodial parent is no longer obligated to pay child sup-
port.? The reasoning is that the marriage ol a minor gives
rise to privileges and responsibilities inconsistent with
the subjection of the minor to the control and care of
the parent.

Another instance in which a child can become eman-
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determined that a child's employment
at a dry cleaner was insufficient to sat-
Isty her food, clothing, housing and educational needs
and therefore did not entitle her father to a termination
of his responsibility for paying child support on her
behalf.”

Constructive Emancipation

The final grounds for emancipation is known as con-
structive emancipation, which is defined as a child's with-
drawal from the parent or parents’ control and
supervision."

However, lor a child to be considered constructively
emancipated, she must have voluntarily and deliberately
abandoned the parent without just cause or consent.”
A constructive emancipation will not be deemed to have
taken place where it 1s the parent who causes the break-
down in communication and relationship with the child.”
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Thus, the Court has considered an
18-year-old child to be constructive-
ly abandoned where she took calcu-
lated and deliberate steps to
completely terminate the parent-
child relationship between herself
and her father by refusing to visit or
communicate with him and by
changing her surname to that of her
stepiather. The court considered this
the ultimate act of defiance.”

Moreover, the Nassau County Fam-
ily Court recently held that an 18-
year-old girl was constructively
emancipated where, after giving birth
to twins, she voluntarily vacated her
father's home and chose not to
return when the father requested
that she does so.” The court ruled
that the daughter’s vacating the
father’s home was against his will,
was voluntary on her part, and was
without cause.

However, a child was not deemed
to be emancipated where her failure
to visit with her father was found to
be the result of the father’s lack of
concern.” The Second Department
has held that a few telephone calls
by a father to a child cannot be con-
strued as a serious attempt to main-
tain a relationship, and therefore, the
father could not establish that the
child was constructively aban-
doned.”

College/Boarding School

On the other hand, a child’s col-
lege attendance before she reaches
21 or her admittance into boarding
school is insufficient to be deemed
an emancipation by the Courts.®

Similarly, a child’s residence at a
facility for children with special
needs was not considered an eman-
cipation where the facility endeav-
ored to instill skills necessary for the
child to return home and the child’s
eligibility for care al the facility was

determined on a year-to-year basis.”

Thus, one prerequisite for a find-
ing of emancipation is that the child’s
residence away from home must be
permanent.”

Change in Circumstances

Finally, it is possible for a child
who is under 21 but who has been
adjudicated as emancipated by the
court io be deemed unemancipated
as a result of a change in circum-
stances.” This is possible in situa-
tions in which a child was previously
employed but then either becomes
unemployed or chooses to attend
college before turning 21.%

It is further relevant in cases
involving military service where
upon termination of such service, the
child returns to reside with a parent
and is therefore dependent upon her
parents for economic support.*

It is therefore apparent that a par-
ent’s obligation to support a child
under age 21 is merely suspended
rather than terminated upon the
emancipation of that child. Thus, the
support obligation for an emanci-
pated child under 21 can either be
reinstated upon the child's return to
financial dependence on her parent
or parents, or terminated perma-
nently upon the child reaching 21.
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