Outside Counsel

Do Interim ‘So-Ordered’ Stipulations.
Survive Signing of Divorce Judgment?

. uring your represen-
tation of a spouse in
a matrimonial action,
the parties enter into a
written stipulation. This
stipulatlon may pertain to tem-
porary child support or tempo-
rary custody or any other issue
pendente lite. This stipulation.is

. ultimately "so-ordered” by the

court and states that the parties’

" agreement shail be effective until

further written agreement of the
parties or until further order of
the court. The parties ultimate-
ly go to trial on all issues and

the court issues a trial decision -

which is then memorialized in a
judgment of divorce. .. ..
If the parties’ So Ordered stipu-

. lation is either incorporated by

reference in the judgment of

~ divorce or if it merges into the
Jjudgment, the stipulation. will

be enforceable after the sign-
ing of the judgment; in the first

ing of the judgment, or in the lat-
ter instance, it will become a part

of the judgment itself.

However, what happens toaSo
Ordered, interim agreement that is
not mentioned in the divorce judg-
ment in any way, shape or form? Is
it vacated, or does it survive?

The answer to this issue requires
atwo step analySIS

Step One

The ﬁrst step is to determine
whether or not a So Ordered
stipulation is considered to be
an order of the court or simply
a stipulation/agreement of the
parties. Put another way, does

the fact that the judge signs the

agreement of the parties have the
effect of converting the parties’

. stipulation into an order? As dis-

cussed below, the answer appears
to be yes. LR

CIfitis con31dered to be rnerely
an agreement of the parties, legic
and case law dictates that it would
be analogous to a contract which
would survive the signing of a judg-
ment of divorce and the finaliza-
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tion of the divorce action, even

. if the judgment was silent on the

-issue of merger or survival? The

_ instance, it will survive the sign- '

inquiry would then end, and the
parties’ interim agreement would
likely survive, although one pos-

. sible impediment to that would be

if the agreement was not executed
in compliance with DRL §236B such
as if it were not notarized or filed
with the county clerk’s office.?
On the other hand, if it is consid-

What happens to a So Or-
dered, interim agreement
that is not menticned In
the divorce judgmentin
any way, shape or form?

ered fo be an order of the court, the
second step would be to determine
whether or not interim orders of
the court are deemed to bevacated
upon the signing of the parties’
judgment of divorce. -

Support for the determmation
that a So Ordered stipulation is
in fact considered to be an order

- of the court is found in case law

which has held that settlement
agreements that have been so
ordered by the court have the

", same effect as though the Court
_ itself had rendered a decismn in

the matter.!
Furthermore, as it is well estab-
lished that a wilful violation of a

‘So Ordered stipulation subjects

the violating party to potentially

being held in contempt of court,*

it naturally follows that a So

. Ordered stipulation Is considered

* 10 be akin to a court order. This is
the case, as in order to prevail on.
-a motion to hold another in civil

-contempt, the movant must dem-

vonstrate that the party charged,' '

“viol a clear and unequivo-+
my of Matrimoriiaf Lawyeis. SCOTTR.. - violated. d

cal ‘court order.® Therefore, if

violation of a court order is a

contempt proceeding

prerequisite for a finding of civil
contempt, and one can be held in
civil contempt for violating a So
Ordered stipulation, it naturally
follows that a So Ordered stipula-

-tion is considered to be an order

of the court

Step Two

After determining that a So
Ordered stipulation is an order
of the court, the next step is to
ascertain whether the So Ordered
stipulation will be deemed vacated

~upon the court’s signing of the par-

ties’ judgmenit of divorce when the -
judgment fails to reference the So
Ordered stipulation. =

It is black letter law in New
York that an interim or tempo-
rary order in a matrimonial action
is superseded by the final judg-

_ment.” This is a rule well grounded
“in logtc.® An order awarding pen-
_dente lite relief is only designed

to provide temporary relief pencl- .
ing disposition of the matterina-
final judgment,’ and once a final
judgment is entered, it stands to
reason that the interim order is
no longer effective.’®

It also stands to reason that
the So Ordered stipulation would
become void and deemed to be
vacated upon the signing of the

_judgment of divorce given that -

the So. Ordered stipulation pro-

vides that ii will be effective until

further order of the courf or untit
further written agreement of the

_ parties. As thé judgment of divorce

is a further order of the court, and -
it failed to expressly make refer-
ence to the 5o Ordered stipula-

- tion, it naturally follows that the

So Ordered stipulation would be
vacated by the signing of the ]udg-
ment by the court.

This same logic prevai]s in

) cas_es_ when the divorce action

is discontinued, rather than con- -

_cluded via the signing of a divorce

judgment.! Thus, it is well estab-
lished that when an action is
discontinued, it is if it had never
been, and everything in the action
is annulted and all prior orders
in the case are nullified.’ It has’
therefore been held that the filing

_ of a stipulation of discontinuance
‘would have the effect of making
the.parties’ So Ordered stipula-

tion a nitllity, and that neither a
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